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OPINION

FACTUAL BACKGROUND

OnJune 14, 2001, four teenagers, including the appell ants, escaped from New Hope Facility
in Lewis County, Tennessee. That same day, Willadean Dobson, a sixty-nine-year-old employee of
Keaton, Turner, and Spitzer law firm in Hohenwald, Tennessee, spent her lunch hour grocery
shopping for her ninety-one-year-old mother. Her mother lived aone at 235 North Walnut Street
in Hohenwald. When Mrs. Dobson finished her shopping, shetraveled in her 1997 Cadillac to her
mother’s home to deliver the groceries. She entered through the front door, which was shut but
unlocked. Her mother was at the beauty parlor getting apermanent when Mrs. Dobson dropped off
the groceries. Mrs. Dobson took the groceries inside and set them down on atable. At that time,
four individuals, “three blacks and one white,” emerged from variousroomsin her mother’ s house.
Three of the individuals wore stockings over their heads, and one individua had a blue bandana
around thelower haf of hisface. Theindividua withthe blue bandanawas also wearing ablue shirt
with awhite design onit.

Theindividuals yelled at Mrs. Dobson and forced her into achair. They then began to duct
tape her feet and her wrists together. She told the individuals that she did not have any money, so
they carried her into a bedroom where they used twine and more duct tape to tie her wrists to the
bedposts. After they added additional duct tape to her restraints, the “black boy in the blue shirt”
stood near her holding asmall hatchet. Mrs. Dobson described hisactions as“being smart,” hitting
the hatchet against hishandsin athreatening manner. The“whiteboy” had ahammer and wasusing
it in the same threatening manner. The “white boy” asked if she could write them a check. The
individual sthen taped Mrs. Dobson’ s mouth shut with duct tape. The*white boy” with the hammer
and the “black boy” with the hatchet appeared to be the leaders of the group.

The individuas left Mrs. Dobson in the bedroom tied to the bed while they went into the
kitchen. After she heard them leave, she eventually managed to free herself from the bed and hop
towards the telephone. While Mrs. Dobson was trying to get to the phone, she fell and broke her
finger. She managed to get to the phone and call 911.

While at Mrs. Dobson’s mother’ s house, the individual s took ten dollars from her mother’s
wallet, her purse, and her 1997 Cadillac. They also drank from atwo-liter bottle of CocaCola. As
aresult of being taped and tied up, Mrs. Dobson had bruises on her wrists. During the time she was
being held captive, Mrs. Dobson was in fear for her life.

Dewayne Kilpatrick, the Lewis County Sheriff, was advised by dispatch of the situation,
including information regarding the stolen Cadillac. He and Officer Kenny Prentice were able to
follow the automobile for a period of time. After verifying that it was the stolen automobile, he
activated his emergency equipment. At that time, the vehicle fled at a high rate of speed, traveling
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over 100 milesper hour on severa occasionsand forcing severa vehiclesoff theroad. The suspects
finally turned onto adead end street. Theindividualsexited the vehicleand raninto thewoods. The
driver and front seat passenger were black males, while the back seat was occupied by awhite male
and athird black male. Sheriff Kilpatrick and Officer Prentice pursued the individuals on foot and
were able to apprehend one of the suspects. The three remaining suspects were eventually
apprehended and transported to Hohenwald City Hall. A blue bandana, blue shirt with white print,
and stockings were recovered from the area around the vehicle.

Stefon Copeland, a sixteen-year old, was one of the individual s apprehended that day. He
testified at trial that he, appellant Jones, and another individual planned to escape from the New
Hope Facility.! The three later included Appellant Jackson in the plans when he told them that his
grandmother’ s house was located in Hohenwald. Mr. Copeland initially thought that the Walnut
Street home bel onged to Appellant Jackson’ s grandmother, but realized differently when Appel lant
Jackson kicked inthedoor. According to Mr. Copeland, while Appellant Jackson was breaking-in
to the home, the three other individuals hid in a shed on the property. Once they gained access to
the house, Mr. Copeland went to the kitchen to find something to drink while Appellant Jackson
rummaged through acloset where hefound asuitcase containing ahatchet, duct tape, and twine. Mr.
Copeland testified that Appellant Jackson was responsible for tying Mrs. Dobson up and that
Appellant Jackson and A ppellant Jonesmoved Mrs. Dobsonto another room. Appellant Joneswore
abandanaon his face while the three other individual s wore stockings over their heads. When the
individuals left the home in the Cadillac, Appellant Jones and Mr. Copeland sat in the front seet,
while Appellant Jackson and another individual werein the back seat. Accordingto Mr. Copeland,
Appellant Jones was the driver of the stolen vehicle.

Upon his return to Hohenwald, Lieutenant Greg Wise investigated the scene and took a
statement from Mrs. Dobson. He was able to determine that the back screen door had been pried
open and the back door had been kicked in. He noticed alarge muddy footprint on the white part
of thewooden door. Herecovered atack hammer, twine, cane, Pepsi bottle, hatchet, and black shirt
from the home on Walnut Street. Lieutenant Wise also took several photographs of Mrs. Dobson’s
broken finger and the bruises on her wrists.

Lieutenant Wise interviewed all four suspects. They were all read their Mirandarightsand
indicated their understanding of those rights. Both Appellant Jackson and Appellant Jones signed
waivers of their right to remain silent, but neither wished to speak with Lieutenant Wise. Appellant
Jackson and Appellant Jones later both gave statements to Lieutenant Wise. Appellant Jones's
statement reads:

We got out of New Hope and started running. We all four found ahouse and kicked
in the back door. We were there about three minutes when thewoman camein. We
tied her up with duct tape we got out of a shed earlier. | don’t remember the string.

1This is afacility operated by the Tennessee Department of Children’s Services.

-3



Wetold her we wanted money. She said she hadto get it. She said shewould write
acheck. Weleft, got in the Cadillac and left. | got in behind the driver.

Appellant Jackson’ s statement, on the other hand, states that

| heard at New Hope that some other boys were going to run. | heard they
were going to Columbiaand that’swere | live, so | decided to go with them. When
we left, we ran for awhile and cut acrossafield. We saw two old ladies in ablue
car, and the black guy with the gold teeth said, “ Do you want to pull them out and get
thecar?” Wedid not and hid in the shed. We saw apolicecar go by. Kenneth Jones
started walking towards the house. Wetried the screen door at the back of the house
anditwaslocked. Kenneth picked up somehedgeclippersandtried to pry the screen
door and couldn’'t. | took them and got it open. | kicked in the door and Kenneth
told the others to come on.

Kenneth got on the phone to call somebody and the others were looking for
money and stuff. Stefon found afivedollar bill in ablack purse in the bedroom we
tied the lady up in. He aso found some change in the purse and put it al in his
pocket. Kenneth said we'd wait on the women to come back and get their car. We
saw more police out front. Kenneth was trying to call his sister when the police
showed up. Thenthephonerang, but wedidn’t answer it. Kenneth kept looking out
the window.

Kenneth talked about tying the women up when they came back. | looked in
the bedroom closet and got some masking tape, duct tape and string. Therewas a
clock making noise and Kenneth was going to put it in the closet. He found the
hammer and hatchet. Demarquisfound acanein the bedroom and took it. Kenneth
took his blue flags out of his pocket and put them on hisface. He found two nylon
hose to [give to] Demarquis and me and a black socking cap to [give to] Stefon.

Kenneth heard someone pull up and he told us to get ready, the women are
back. Then he said, “No, it's someone waiting for her. Damarquis had the cane,
Stefon had the hammer, Kenneth had the hatchet. Demarquis showed her the cane
and said, “ Sit down bitch,” and she screamed. She then asked, “What do you want?
What can | do for you?”’

Wetold her to sit down, we're not going to hurt you. | was holding the duct
tape. Kenneth said, “Tie her up.” Kenneth found ajump rope and started to tie her
withiit. | put tape around her wrists; Kenneth duct-taped her feet together. Kenneth
asked her if she can walk and she says she can’t, and Kenneth made her try. Shewas
making small steps. Kenneth or Mackey, Demarquis, picked her up from behind and
placed her on the bed. Kenneth wrapped the string around her wrists and tied her to
the bedpost. | duct-taped the string to the bedpost.
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She asked again, “What do you need?’ and we said money. She said she
didn’t haveany. Shesaid her pursewasinthecar. Kenneth asked if she could write
acheck. Shekind of laughed and said no. | said we can bring her pursein. Shesaid
she had to be at work in ten minutes. We said, “Why don’t you call work and say
you're sick?”’

Stefon got the Pepsi out of the grocery bag and took a drink, then Mackey
took a drink, then | took a drink. Kenneth got the car keys, he gave the keys to
Mackey, and Kenneth said he was going back inside to talk to the lady to ask her
about money. We then took off out the door after Kenneth asked the lady about the
keyless entry button and asked about an alarm. He gave the keysto Stefon. | got in
the back passenger side, Mackey was in the back driver’ s side, Stefon was the front
passenger, and Kenneth was the driver. | identified the black shirt shown to me at
city hall asmine.

Procedural History

In January of 2002, the appellants were indicted by the Lewis County Grand Jury in amulti-
count indictment on charges of escape from a penal institution, aggravated assault, aggravated
burglary, two countsof aggravated kidnapping, aggravated kidnapping with adeadly weapon, felony
evading arrest, and aggravated robbery with a deadly weapon.

A detention order filed August 7, 2001, reflectsthat on July 10, the parentsof both appellants
were present in court and indicated plans to retain counsel or submit affidavits of indigency to the
juvenile court. Thejuveniles were ordered to be held in the custody of the Tennessee Department
of Children’s Services (“DCS’) until August 28, 2001, the date of the next scheduled hearing.

The next entry in the technical record reflectsthat atransfer hearing was held on November
15, 2001. At the outset of the hearing, the parties stipulated to the testimony of StellaMitchell, an
employee of New Hope. Her testimony consisted of the factual basis for the escape charge. The
partiesal so stipulated that Officer Prentice, if subpoenaed to testify, would testify that he and Sheriff
Kilpatrick pursued the suspects in the stolen Cadillac at approximately 130 miles per hour. The
remainder of the hearing consisted of testimony from various witnesses, including Mrs. Dobson,
Lieutenant Wise, LisaMorgan, Gerard Schwain, Annette Hardison, Ed Massey, A ppellant Jackson,
Donna Jones, Bryan Ryan, and Andre Martin.

Lisa Morgan, ateam coordinator with DCS, described the various levels of DCS custody
available to juveniles in Tennessee with Level One being the least restrictive and Level Four
consistingof a“lockdown” facility. Shetestified that juvenilescan be detained until their nineteenth
birthday and that they can earn “good time” just like an adult at arate of sixteen (16) days per month.



She did not think that Appellant Jackson had ever been to a Level Four facility. She knew that
Appellant Jones was in custody for cocaine and marijuana charges as well as truancy.

Gerald Schwain, the DCS caseworker for Appellant Jackson, testified as to Appellant
Jackson’ shistory withDCS. Mr. Schwain met with A ppellant Jackson threetimesfor approximately
an hour and a half total. He knew about Appellant Jackson’s shoplifting and aggravated burglary
charges. Theshoplifting chargeinvolved apack of cigaretteswhilethe aggravated burglary charges
involved his parents. Appellant Jackson aso has chargesfor being arunaway, violating probation,
and being unruly. Since being held in custody at Taft Correctional Facility, Appellant Jackson has
beenintroublefor contraband, stealing, fighting, and threatening astaff member. Appellant Jackson
has been in severa private facilities including Middle Tennessee Mental Health and Vanderbilt
Psychiatric Unit.

Annette Hardison, the DCS case manager for Appellant Jones, testified that Appellant Jones
had several truancy charges, an unruly charge, an assault charge, and adisorderly charge aswell as
the cocaine and marijuana charges. She described Appellant Jones as being a runaway problem.

Ed Massey, a psychiatric nurse practitioner, was called to testify on behalf of Appellant
Jackson. Mr. Massey had been working with Appellant Jackson on an almost weekly basis since
September of 2000. Mr. Massey diagnosed Appellant Jackson with major depression and bipolar
disorder and has treated him with various types of medication. Mr. Massey felt that as aresult of
the bipolar disorder, Appellant Jackson suffered periods where he is unable to make proper
judgments. Mr. Massey believes that Appellant Jackson could become a productive member of
society with the proper medication and counseling.

Appellant Jackson choseto testify at thetransfer hearing. He claimed that hewas doing well
in school, but that he had gotten into trouble with cigarettes and stealing since he had been housed
at Taft Correctional Facility. He also was able to express remorse for his actions.

Donna Jones, the mother of Appellant Jones, testified that his problems started at a young
agewith truancy, but that Appellant Joneswas remorseful and wanted to go to college. Bryan Ryan,
ateacher, also testified about Appellant Jones. He felt that Appellant Jones was doing well in the
lock down facility, but was surprised when he heard of the detail s of theincident. Andre Martin, the
Drug Abuse Resi stance Education Officer for Columbia Police Department, also felt that Appellant
Jones was extremely remorseful about the event.

After hearing the testimony at the transfer hearing, thetrial court entered atransfer order on
November 16, 2001, transferring both appellantsto Circuit Court based on the fact that there were
reasonable grounds to believe that: (1) the juveniles committed the delinquent acts as aleged; (2)
the juveniles are not committableto an institution for the mentally retarded and mentally ill; and (3)
the interests of the community require that the juveniles be put under legal restraint or discipline.



A bench trial was held on June 5, 2002. At the conclusion of thetrial, the appellants were
found guilty of three counts of aggravated kidnapping, evading arrest,? and aggravated robbery.

At a sentencing hearing in August, the trial court merged the three counts of aggravated
kidnapping into one count. Asaresult, each appellant received twelve years as a standard offender
with a violent release eligibility on the charge of aggravated kidnapping and twelve years as a
standard offender with astandard release eligibility onthecharge of aggravated robbery, to be served
concurrently for an effective sentence of twelve years. Appellant Jackson received 11 months, 29
days for the misdemeanor charge of evading arrest and Appellant Jones received four years as a
Range One, Standard Offender for the charge of felony evading arrest, to be served concurrently to
the twelve-year sentences.

On appeal, Appellant Jones challenges the sufficiency of the evidence, his sentence, and the
trial court’s decision to transfer the case to Circuit Court. Appellant Jackson joins in Appellant
Jones's argument that the trial court erred in transferring the case to Circuit Court. Additionally,
Appedlant Jackson argues that the trial court erred in not granting or allowing a detention hearing.

Sufficiency of the Evidence

When adefendant challengesthe sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by ajury and
“approved by the trial judge, accredits the testimony of the’ State’'s withesses and resolves all
conflictsin the testimony in favor of the State. State v. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994);
State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with apresumption of innocence, the jury verdict of guilty removesthis presumption “and replaces
it with one of guilt.” Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982). Hence, on apped, the
burden of proof restswith the defendant to demonstrate theinsufficiency of the convicting evidence.
Id. Therelevant question thereviewing court must answer iswhether any rationa trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 S.W.2d at 75. In making thisdecision, we areto accord the State “the
strongest legitimate view of theevidenceaswell asall reasonable and | egitimate inferencesthat may
be drawn therefrom.” See Tuggle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsi dering the evidence when eval uating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.\W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by the trier of
fact from circumstantial evidence.” Matthews, 805 S.W.2d at 779.

In the case herein, the appellants were charged with escape from a pena institution,
aggravated assault, aggravated burglary, two counts of aggravated kidnapping, aggravated
kidnapping with a deadly weapon, felony evading arrest, and aggravated robbery with a deadly

2Appellant Jones was found guilty of felony evading arrest while appellant Jackson was found guilty of
misdemeanor evading arrest.
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weapon and the tria judge found them guilty of aggravated kidnapping, aggravated robbery, and
evading arrest. On appeal, Appellant Jones arguesthat the evidence did not support the convictions
for aggravated robbery and aggravated kidnapping. Essentially, Appellant Jones contends that the
kidnapping of Mrs. Dobson was incidental to the robbery and that the trial court committed
reversible error in denying his motion to dismiss the kidnapping counts based on State v. Anthony,
817 SW.2d 299 (Tenn. 1991). The State argues that Appellant Jones's reliance on Anthony is
misplaced and that it is clear that Appellant Jones “committed separate offenses of aggravated
robbery and aggravated kidnapping.”

In Anthony, the Tennessee Supreme Court stated that before a defendant may be convicted
of a kidnaping charge, the trial court must determine whether the confinement, movement, or
detention[involvedintheindividual’ scase] isessentially incidental to theaccompanying felony and
if not, therefore, sufficient to support a separate conviction for kidnapping, or whether it is
significant enough, in and of itself, to warrant independent prosecution and is, therefore, sufficient
to support such aconviction. Id. at 306. Inaddition, our supreme court instructed “that one method
of resolving thisquestionisto ask whether the defendants conduct * substantially increased [the] risk
of harm over and above that necessarily present in the [attending] crime. . . itself.”” 1d. (quoting
State v. Rollins, 605 S.W.2d 828, 830 (Tenn. Crim. App. 1980)).

In State v. Dixon, 957 SW.2d 532 (Tenn. 1997), the supreme court further refined the
approach to be taken when analyzing these issues. See id. at 535. The reviewing court must
ascertain “whether the movement or confinement was beyond that necessary to consummate the act
of” the accompanying offense. 1d. “If so, the next inquiry is whether the additional movement or
confinement: (1) prevented the victim from summoning help; (2) lessened the defendant’s risk of
detection; or (3) created asignificant danger or increased thevictim’' srisk of harm.” Id. TheDixon
court clearly stated that the intent is not to provide a defendant with “a free kidnapping merely
because he [or she] aso committed” the primary offense, but rather is merely to “prevent the
injusticewhichwould occur if adefendant could be convicted of kidnapping wheretheonly restraint
utilized was that necessary to complete the act of” the accompanying crime. Seeid. at 534.

Wedeterminehereinthat Appellant Jones sdetention of Mrs. Dobsonwasnot just incidental
to his robbery of her money, her mother’s money, and her car. The individuals involved did not
merely control Mrs. Dobson by threatening her with a hatchet and tack hammer, but instead bound
her wristsand ankles with duct tape, immobilizing her for aperiod of time beyond the period of time
inwhichtherobbery took place. Moreover, theindividuals, including Appellant Jones, moved Mrs.
Dobson from the kitchen to the bedroom, bound Mrs. Dobson to the bedpost in her mother’ s home,
and duct taped her mouth shut after they stole money from her mother’ s purse and drank from atwo
liter bottle of Pepsi but before they fled the crime scene in her Cadillac, indicating that they did not
immobilize her merely to alow completion of therobbery. See, e.q., Statev. William Rhea Jackson,
No. M2002-00762-CCA-R3-CD, 2003 WL 1563663, at * 15 (Tenn. Crim. App. at Nashville, Mar.
27, 2003) (finding that the defendant’s kidnapping conviction was constitutional where the
defendant’s action of binding his victim after his completion of several crimes indicated that the
defendant bound hisvictimin order tofacilitateflight and avoid detection); cf. Anthony, 817 S.W.2d
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at 307 (noting that the defendant’ s detention of three restaurant empl oyees during the robbery of the
restaurant wasincidental to the robbery where the defendant held the employees at gunpoint during
the commission of the offense). Furthermore, as the Dixon court noted when revisiting State v.
Anthony, “any restraint in addition to that which is necessary to consummate [the accompanying
felony charge] may support a separate conviction for kidnapping.” See Dixon, 957 SW.2d at 534-
35. We determine that the act of binding Mrs. Dobson with duct tape and tying her to the bedpost
constitutesaform of restraint additional to therestraint necessary to completethe commission of the
robbery.

Turning next to the second prong of our analysis, we must now determine whether this
additional restraint “ (1) prevented the victim from summoning hel p; (2) |essened the defendant’ srisk
of detection; or (3) created a significant danger or increased the victim’srisk of harm.” Id. at 534.
As noted above, Appellant Jones and the other individuals bound Mrs. Dobson’ s wrists and ankles
shortly after she entered theresidence. After they had collected some cash from her mother’ spurse,
drank some of her mother’ s Pepsi and asked her whether she had more money, Appellant Jones and
the others carried Mrs. Dobson to the bedroom and tied her to the bedpost. We concludethat further
binding Mrs. Dobson by tying her to the bedpost and duct tapi ng her mouth shut hampered her ability
to escape or summon help; more patently, the movement decreased the intruders’ risk of detection.
Furthermore, the actions of binding Mrs. Dobson’ s ankles and wrists with duct tape and taping her
mouth shut rendered the victim defensel ess to any assaults that the intruders might have inflicted
upon her. Mrs. Dobson suffered an increased risk of harm by being bound. In fact, she fell and
broke her finger in an attempt to free herself and summon help. Accordingly, we conclude that this
confinement increased the risk of harm to the victim. Thus, Appellant Jones's convictions for
aggravated robbery and aggravated kidnapping do not violate due process, and thisissue therefore
lacks merit.

Transfer to Circuit Court

Appellant Jackson contends that the juvenile court erred in transferring him to stand trial as
an adult because hisrecord and the history of hismental illness, coupled with thefacilitiesavailable
tojuvenilesin Tennessee, made him amenableto treatment asajuvenile. Specifically, hearguesthat
the juvenile court improperly relied on his juvenile record to justify the transfer. Appellant Jones
argues that his“[juvenile] record fails to demonstrate that the defendant ever knowing waived his
right to counsel or was ever appointed counsel during any of the proceedings connected to his
delinquent acts.” Further, Appellant Jonesarguesthat hisjuvenilerecord did not justify thetransfer.
The State counters that the transfer was proper because the juvenile court “properly relinquished
jurisdiction as authorized by statute.”

A child® charged with acriminal act will betreated asan adult if the court findsthat there are
reasonable grounds to believe that: “(A) [t]he child committed the delinquent acts as alleged; (B)

3Tennessee Code Annotated section 37-1-134(a)(1) providesthat a child does not have to be age 16 if, as here,
the child was charged with aggravated robbery and aggravated kidnapping.
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[t]he child is not committable to an institution for the devel opmentally disabled or mentaly ill; and
(©) [t]heinterests of the community requirethat the child be put under legal restraint or discipline.”
Tenn. Code Ann. § 37-1-134(a)(4)(A)-(C). When making the determination of whether or not to
transfer the juvenile to be dealt with as an adult, the juvenile court must consider the following
factors: “(1) [t]he extent and nature of the child’ s prior delinquency records; (2) [t]he nature of past
treatment effortsand the nature of the child’ sresponsethereto; (3) [w]hether the offensewas against
person or property, with greater weight in favor of transfer given to offenses against the person; (4)
[w]hether the offense was committed in an aggressive and premeditated manner; and (5) [t]he
possible rehabilitation of the child by use of procedures, services and facilities currently available
to the court in this state. . . .” Tenn. Code Ann. § 37-1-134(b)(1)-(6).*

On appeal, thisCourt must determinewhether therewerereasonablegroundsfor thejuvenile
court to believe that the criteria listed in Tennessee Code Annotated section 37-1-134(a)(4) were
present in this case. See State v. Strickland, 532 SW.2d 912, 920 (Tenn. 1975), cert. denied, 429
U.S. 805 (1976), superceded by statute as stated in State v. Lundy, 808 S.W.2d 444 (Tenn. 1991);
State v. Layne, 546 S.W.2d 220, 224 (Tenn. Ct. App. 1976). At the conclusion of the hearing the
juvenile court found that there were sufficient groundsto transfer Appellant Jackson and A ppellant
Jonesto the criminal court to be tried as adults based upon the statute. The judge noted that there
was “no question that these young men committed the crime”’ and considered the treatment efforts
that have gone on in the past “especially in regards to Mr. Jackson.” Thetrial court acknowledged
that “there seemsto be evidence that this boy [ Appellant Jackson] has some problems, that he’ s got
some medical problems, mental problems maybe chemical disorders,” but that the oneto two years
he could potentially be in state custody would not make “ much head-way” in treating his condition.
Despite these problems, the trial court did not feel like he could commit Appellant Jackson to a
“mentaly ill facility.” Further, the trial court felt that the long-range monitoring available in the
adult court system would be beneficial to both appell ants because there was not enough “timeto turn
these boys around” when they have had seventeen years to do so on their own. The trial court
observed thefact that both appellantshad “ no inclinationto respect therightsand thewelfareof others.”

Thetestimony concerning the commission of the offensewas similar to that presented at trial
and included the statements of both appellants. We agree with the juvenile court that, at the time of
thetransfer hearing, there were reasonable groundsto believe that Appellant Jackson and Appellant
Jones committed the offenses.

Additionally, thereis no indication in the record that Appellant Jackson or Appellant Jones
were so developmentally disabled or mentally ill that they werecommittableto aninstitution. While
Appellant Jackson was found to have some type of bipolar disorder, he was evaluated by a mental
health professional prior tothetransfer hearing and found competent to stand trial. Thereareseveral
previous cases wherein courts have permitted transfers involving juveniles for whom evidence
suggested that they were suffering from mild mental retardation, depression with psychotic features,
bipolar disorder, post-traumatic stress disorder, or a treatable drug problem. See, eg., State v.

4 . . . . .
Subsection (6) involves consideration of gang related conduct and is not relevant here.
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Howell, 34 SW.3d 484, 497 (Tenn. Crim. App. 2000); State v. Williams, 784 S.W.2d 660, 663
(Tenn. Crim. App. 1989); State v. Derrick Bryant, No. E2000-01835-CCA-MR3-CD, 2001 WL
1187916, at *6 (Tenn. Crim. App. at Knoxville, October 9, 2001), perm. to appea denied (Tenn.
2002); State v. Joshua McDaniel, No. 03C01-9605-CC- 00178, 1997 WL 304194, at *2 (Tenn.
Crim. App. at Knoxville, June 5, 1997).

Appellant Jackson’s and Appellant Jones's primary objection to their transfer to criminal
court is their belief that they should have been extended another opportunity for rehabilitation
through the juvenile system. In support of Appellant Jackson’s position, he pointsto hislack of an
extensive prior record and history of mental iliness. Atthetransfer hearing, testimony was presented
concerning Appellant Jackson’s prior history, the programs and facilities available if the juvenile
court weretoretainjurisdiction, and hismental illness. Weighed against thesefactors, however, are
the seriousness of the charges, the nature of the offenses, and the manner in which the offenseswere
carried out. Taking into consideration also that Appellant Jackson was sixteen at the time of the
offenses and seventeen at the time of the transfer hearing, we agree with the juvenile court’ sfinding
that theinterests of thecommunity required that Appellant Jackson be committed to the adult system
and treated as an adult.

The testimony as to Appellant Jones indicated that he had a long history of involvement in
thejuvenilejustice system, including four separate occasions where he was placed in the custody of
DCS. While he had been released from custody at one point and performed successfully on
probation, thetrial court took into account his age at thetime of thetransfer hearing,” the seriousness
of the charges and the nature of the offenses. Appellant Jones argues that the trial court failed to
acknowledge that his juvenile record did not demonstrate that his constitutiona rights were
“observed” and that the trial court should therefore not have considered the juvenile record
“reliable.” Appellant Jones does not complain of specificinstancesof constitutional violations. He
merely challenges his juvenile record as a whole. Contrary to his assertions, the juvenile record
included as an exhibit at the transfer hearing indicates that he was represented by counsel during
variousjuvenileproceedings. Further, thejuvenilerecord containsmorethan ten (10) “ acknowledge
of rights’ forms signed by both Appellant Jones and his parent or guardian as well as petitions that
were served on Appellant Jonesprior to hisvariouscourt appearances. Any challengetothevalidity,
reliability, or constitutionality of his prior juvenile adjudications is not properly addressed in this
appea as those crimes and offenses are not within our jurisdiction in an appeal from the criminal
convictions chalenged herein. Thus, we agree that the interests of the community required
Appellant Jones to be committed to the adult system and treated as an adult.

We conclude that the evidence offered at the transfer hearing was more than sufficient for
thejuvenile court to havereasonablegroundsto believe that Appellant Jackson and Appellant Jones
had committed the offenses, that they were not committable, and that the community’s interest
required them to be put under legal restraint or discipline. Thisissueiswithout merit.

5At the time of the transfer hearing, Appellant Joneswas only eight months away from his eighteenth birthday.
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Failure to Hold a Detention Hearing

Without citation to the record, Appellant Jackson argues that he was denied a detention
hearing in violation of Rules 6 and 15 of the Juvenile Rules of Procedure. The State arguesthat the
appellant waived the issue by failing to ensure an adequate record for review on appeal.

Appellant Jackson’ sargument, initsentirety, merely claimsthat “clearly in the case at hand,
thejuvenilein question wasdenied said detention hearing.” Thiscursory argument failsto makeany
citations to the record. Accordingly, he has waived this issue on appeal. See Tenn. R. App. P.
27(a)(7); Tenn R. Crim. P. 10(b).

Further, thereisno proof intherecord that A ppell ant Jackson was deni ed adetention hearing.
As correctly pointed out by the State, the record contains a detention order in which Appellant
Jackson’ s parentsindicated their intent to retain counsel for their son. The order also indicated that
the matter wasto be continued until August 28, 2001. After thedetention order, therecordisdevoid
of any additional information regarding a detention hearing. The next activity in the matter took
place in November when the trial court held a transfer hearing. The record does not indicate that
Appelant Jackson sought a detention hearing that was later denied. The record is insufficient to
review Appellant Jackson’s allegation that the trial court failed to conduct a detention hearing. It
is the duty of the Appellant to prepare an adequate record for appellate review. Tenn. R. App. P.
24(b). “When aparty seeks appellatereview thereisaduty to prepare arecord which conveysafair,
accurate and complete account of what transpired with respect to theissuesforming the basis of the
appeal.” Statev. Ballard, 855 SW.2d 557, 560 (Tenn. 1993). Without any proof in the record as
to what events actually transpired, we are unable to address thisissue.

Even if we determined that Appellant Jackson had not waived this issue, we conclude that
theissueneverthel esslacksmerit. Punitive pre-trial detentionisprohibited by due process; remedial
detention, however, is permitted provided the individua is afforded sufficient procedural due
process. See State v. Johnson, 980 S.W.2d 414, 421 (Tenn. Crim. App. 1998). Appellant Jackson
was aready confined in ajuvenile penal institution on aprevious offense prior to hisescape. Thus,
there was no procedura due process violation.

Sentencing

Finally, Appellant Jones claims that the trial court erred in sentencing. Specificaly, he
arguesthat thetria court failed to follow sentencing procedures because the trial court improperly
applied enhancement factors. The State responds that the evidence does not preponderate agai nst
the sentence imposed.

“When reviewing sentencing issues. . . , the appellate court shall conduct a de novo review
on the record of such issues. Such review shall be conducted with a presumption that the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
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40-35-401(d). “However, the presumption of correctnesswhich accompaniesthetrial court’ saction
is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and al relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). In conducting our review, we must consider the defendant’s potential for
rehabilitation, the trial and sentencing hearing evidence, the pre-sentence report, the sentencing
principles, sentencing alternative arguments, the nature and character of the offense, the enhancing
and mitigating factors, and the defendant’ s statements. Tenn. Code Ann. 88 40-35-103(5), -210(b);
Ashby, 823 SW.2d at 169. We are to also recognize that the defendant bears “the burden of
demonstrating that the sentence is improper.” Ashby, 823 SW.2d at 1609.

In balancing these concerns, atrial court should start at the presumptive sentence, enhance
the sentence within the range for existing enhancement factors, and then reduce the sentence within
the range for existing mitigating factors. Tenn. Code Ann. 8§ 40-35-210(e). No particular weight
for each factor isprescribed by the statute. See Statev. Santiago, 914 SW.2d 116, 125 (Tenn. Crim.
App. 1995). Theweight given to each factor is |€eft to the discretion of the tria court aslong as it
comports with the sentencing principles and purposes of our code and as long as its findings are
supported by the record. 1d.

Turning more specifically to the facts of this case, Appellant Jones was convicted of
aggravated kidnapping, evading arrest, and aggravated robbery. Aggravated kidnapping isaClass
B felony, so the range of punishment is eight (8) to twelve (12) years. Tenn. Code Ann. § 40-35-
112(a)(2). Additionally, aggravated kidnappingisaviolent felony, sothereleasedigibility is 100%.
Tenn. Code Ann. §40-35-501(i)(2). Evading arrestisaClass D felony, so the range of punishment
istwo (2) to four (4) years. Tenn. Code Ann. 8§ 40-35-112(a)(4). Findly, aggravated robbery isa
Class B felony, so the range of punishment iseight (8) to twelve (12) years. Tenn. Code Ann. 8 40-
35-112(a)(2). Thus, the trial court should have started with the presumptive sentence for each
offense, enhanced the sentence within the range for any enhancement factors, and then reduced the
sentence within the range for any mitigating factors.

Thetria court sentenced Appellant Jonesto twelve yearsfor aggravated robbery asaRange
|, Standard Offender, twelve years for aggravated kidnapping as a Range I, Violent Offender, and
four yearsfor evading arrest asaRange |, Standard Offender. Thetrial court ordered the sentences
to be served concurrently.

In imposing Appellant Jones' s sentence, the State proposed severa statutory enhancement
factors and the appellant proposed severa mitigating factors. After listening to the proof, thetrial
court found several enhancement factors to be applicable: (1) that Appellant Jones was aleader in
the commission of an offense involving two or more criminal actors, Tenn. Code Ann. § 40-35-
114(3); (2) the victim was particularly vulnerable because of her age, Tenn. Code Ann. 8§ 40-35-
114(5); (3) thecrimewascommitted under circumstancesunder which the potential for bodily injury
tothevictimwasgreat, Tenn. Code Ann. 8 40-35-114(17); and (4) Appellant Joneshad no hesitation
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about committing acrime when therisk to human lifewas high,® Tenn. Code Ann. § 40-35-114(10).

Thetria court explained its ruling as follows:

The court has considered the pre-sentence reportsthat werefiled in this case,
along with theexhibitsrelatingto Mr. Jones' and Mr. Jackson’ sjuvenilerecords, the
statement of the lady who treatsthevictim, Mrs. Dobson, aswell asthe testimony of
the persons who have treated Mr. Jackson in this case and, of course, the testimony
of the families of both of these defendants. I've dso given a great dea of
consideration to the purposes and considerations of sentencing as set forth in our
statute, as well as the mitigating and enhancing factors that are contained in the
Statute.

With regard to Mr. Jones, | find there are two enhancing factors that apply to
him. Number two, in that he was aleader in the commission of this offense and it
involved two or more criminal actors appliesto him. | further find in this case, and
| guessit’sacombination of factor four and sixteen applies.” They left thislady tied
up, and if she had been atwenty-five year old, | might feel differently about it, but
when you have alady of her age and you leave her tied up or taped up as they did,
then that certainly is a circumstance under which the potential for bodily injury to a
victim is great.

And, infact, bodily injury occurred inthiscase, in that shedid fall asshewas
attempting to unbind herself, and | think as | recall, broke a finger. And then, of
course, thefeeling of helplessnessis greater with aperson of her age, and think that
also contributed to the suffering that she has experienced and will continue to
experience for the remainder of her life. And I find that applies to both of these
defendants.

| have considered the mitigating factors that apply, or could be said to apply.
One, of course, is obvious, and that is their age, and if this were a simple theft
offense, | might givethat agreat deal of weight, but even young people know not to
injure or threaten injury to people with deadly weapons. And, so | don’t think - - it
either doesn’t apply or it’s entitled to very little weight.

6, . . R .
This enhancement factor applied only to Appellant Jones’s conviction for evading arrest.

2002 Tennessee Public Acts, Chapter 849, section 2(c), added subsection (1) to Tennessee
Code Annotated section 40-35-114, relating to actsof terrorism, and redesi gnated former subsections
(2) to (22) as (2) to (23). The trial court apparently referred to enhancement factors during the
sentencing hearing by their old designations. Thus, thetrial court’ sreferencesto factorsfour (4) and
sixteen (16) actually correspond to factors five (5) and seventeen (17).
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| think that the proper sentence in each of the aggravated kidnapping and the
aggravated robbery cases - - in the Department of Corrections asaRange | standard
offender; in the aggravated kidnapping, as a Range | offender, twelve years, violent
offender.

| think of the evading arrest in Mr. Jones' case the proper sentence - - and |
further find with regard to it that number ten enhancing factor applies, that he had no
hesitation about committing acrimewhentherisk to humanlifewashigh. Certainly,
the risk to other people on that road that day was adanger, and as| recall, there was
avan that not only was run off the road, but it went airborne and hit atree or post or
something and, certainly, those people could have beeninjured. The proper sentence
in that case is four years in the Department of Corrections as a Range | standard
offender.

| find that all sentence should be served concurrently with one another. And
| recommend that they be retained at the Taft Y outh Center, if that’s possible, until
they reach the age of maority of eighteen years.

After ade novo review, we cannot conclude that the evidence preponderates against thetrial
court’s decision to impose an effective twelve-year sentence. The proof indicates that Appellant
Joneswastheleader of the group according to the testimony of both Mr. Copeland and the statement
of Appellant Jackson. Thevictimwasasixty-nineyear old woman who injured herself whiletrying
tocall for help. Thevictim wastied up and taped up and left in the bedroom of her elderly mother’s
home. The amount of evidence needed to prove vulnerability of the victim need not be extensive
in order for the court to apply the enhancement factor found in Tennessee Code Annotated section
40-35-114(5). See Statev. Poole, 945 SW.2d 93 (Tenn. 1997). Further, Appelant Jones was the
driver of the stolen Cadillac who engaged in a high-speed chase attempting to evade authorities,
endangering the lives of countless other drivers and passengers on the roads of Lewis County.

After reviewing the application of the preceding enhancement factors, we conclude that the
evidence does not preponderate against thetrial court’ s decision to impose an effective twelve-year
sentence on Appellant Jones. Accordingly, we affirm the sentence imposed by the tria court.

Conclusion

After athoroughreview of therecord, wefind noreversibleerror. Accordingly, thejudgment
of thetrial court is affirmed.

JERRY L. SMITH, JUDGE
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